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How Arbitrary Voir Dire Limits Harm the Jury System
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The fundamental
purpose of voir dire is
to determine whether
potential jurors have
fixed attitudes and
biases that would deprive
litigants of their right
to a fair and impartial
jury. Despite that
purpose, more and
more courts have begun
to impose almost
draconian limits on this
vital trial tool. And those
limits are occurring
across the nation.
This article discusses
how arbitrary time
limitations defeat that
purpose. Although the
examples contained
in this article focus
on medical malpractice
cases, the problems
with limited attorney
voir dire likely extend
to most areas of trial
practice.

BY HOWARD M. SNYDER

Iraqi national Ibrahim Musabah remained
in the United States after his student visa
expired. Years later, he suffered a sudden
onset of intense chest pain and went to the
emergency room, where he was misdiagnosed
and sent home. Later that day, he suffered a
second myocardial infarction and died. He is
survived by his wife and by a son who has a
recent felony conviction.
The case proceeds to trial. After the
prospective jurors are sworn in, the trial
judge explains the voir dire process and the
importance of jury service. Each panel member recites his or her name, occupation, marital status, number and age of children, and
prior jury experience. This process reveals several prospective jurors who are employed in
the health care industry, two with children in
the armed services, and three who work in
law enforcement. Several potential jurors are
dismissed due to medical or financial hardship. Thirty prospective jurors remain on the
panel.
Some of the topics that plaintiff’s counsel
wants to cover during voir dire are biases
against the Iraqi decedent and his survivors,
attitudes on “tort reform” issues such as
“frivolous” medical negligence lawsuits, feelings about wrongful death cases and families
who bring them, and whether the prospective
jurors will follow the law on such critical
issues as the burden of proof and the measure
of damages.
The trial court previously denied counsel’s
request for a jury questionnaire. Worse yet,
the court has allotted only 15 minutes per
side for voir dire. Counsel thus has about 30
seconds to examine each juror for juror bias.

Why Attorney Voir Dire
Is Important
Arizona Rule of Civil Procedure 47(b)(2)
sets forth the parameters of attorney-conducted voir dire in civil cases:
Upon the request of any party, the court
shall permit that party a reasonable time
to conduct a further oral examination of
the prospective jurors. The court may
impose reasonable limitations with
respect to questions allowed during a
party’s examination of the prospective
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jurors, giving due regard to the purpose
of such examination. In addition, the
court may terminate or limit voir dire
on grounds of abuse.1
Thus, each party has the right to ask questions that would elicit relevant information
from and about the jurors, subject to the
court’s authority to set reasonable limitations to prevent abuse.2
The problem is that counsel and the
trial court often have different notions of
what constitutes “a reasonable time to conduct [an] oral examination of the prospective jurors.”3 The trial court’s interest in
quickly impaneling a jury often conflicts
with counsel’s need to fully delve into attitudes, biases and beliefs, which affect how
jurors will process, evaluate and decide the
case.
Whereas trial courts often place arbitrary time limitations on attorney voir dire,
appellate courts carefully review the record
to determine whether the attorney “directly solicited” juror information being challenged on appeal,4 and those courts criticize the attorney for failing to take the time
to ask questions that would demonstrate
juror bias.5 It is thus incumbent upon
counsel to ask the right questions to elicit
juror bias,6 because jurors “do not have the
duty to volunteer information or respond
to questions not posed to them.”7 The failure to ask the right questions may lead to
devastating results for the client.
In a recent case involving the termination of parental rights, counsel asked the
panel if anyone “donate[d] money to be
used for the protection of children.” A
juror who donated his time and Christmas
trees, but not money, to a children’s organization, remained silent. After an adverse
verdict, counsel claimed that the juror’s
failure to reveal his non-monetary donations constituted juror misconduct. The
court of appeals disagreed. Because counsel
never asked about non-monetary donations, the juror properly remained silent
and thus did not “conceal facts pertaining
to his qualifications or bias on proper
inquiry during voir dire.”8
In another case,9 the trial court refused
to excuse prospective jurors who were
observed talking to the plaintiff prior to
empanelment of the jury. Division One
held that defendant could not show prejudice because defense counsel failed to
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inquire during voir dire about
the nature of the conversation.
A similar result was reached
in Brooks v. Zahn.10 After the jury returned a
defense verdict, plaintiff’s counsel learned
that during deliberations, one of the jurors,
a retired nurse, discussed her personal and
professional nursing experiences with the
medical condition at issue. Plaintiff sought a
new trial because the nurse stated during
voir dire that she had no experience with
that medical condition. In affirming the
denial of a new trial, the court of appeals
noted:
During voir dire, [counsel] could have
questioned [the juror] about her nursing
and personal experience and the impact
of that experience upon her view of the
issues involved in the litigation, but
chose not to do so. The proper time for
a party to raise the issue of the potential
impact of a juror’s specialized knowledge
is during voir dire, not after the party
accepts the juror with full knowledge
that she does or may possess specialized
knowledge.11
An even more striking example of faulting trial counsel is found in People v.
Johnson,12 a criminal case involving domestic
violence and kidnapping. A prospective
juror disclosed during voir dire that she had
been the victim of an assault. After the trial
concluded, counsel learned that the assault
involved domestic violence. Counsel argued
that he would have challenged the juror for
cause if she had revealed that she had filed a
domestic violence complaint against her
husband. The court rejected that argument:
[I]n our view, the juror’s history as a victim of domestic violence was there for
defense counsel to discover through further questioning. Defendant correctly
argues that jurors have a duty to reveal
relevant information, even though the
information is personal or embarrassing.
Nevertheless, [the juror] truthfully
answered the trial court’s question. That
defense counsel did not ask more specific questions to learn the full details of the
juror’s past experiences did not, in our
view, constitute concealment on her
part.13
The court criticized counsel’s failure to thoroughly question the juror about her assault:
We simply do not consider defense
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counsel’s failure to inquire further, on
learning that the juror had been the victim of violence in the past, as diligent.14
...
[D]efendant could have challenged
[the juror] for cause if he had posed further inquiry regarding the nature of the
admitted assault.15
...
That [the juror] did not articulate
specifically that she was the victim of a
domestic assault is attributable more to
defendant’s failure to specifically question her in this regard, rather than to
any intentional concealment on her
part.16
...
We cannot accept a process that would
excuse a defense attorney for failing to
ask follow-up questions.17
Such criticisms are appropriate only if trial
counsel has sufficient time to question
prospective jurors about their backgrounds
and their biases. Trial courts must be mindful that the purpose of voir dire is to secure
a fair and impartial jury by unveiling juror
prejudice.18 That purpose cannot be accomplished if counsel is deprived of an adequate
opportunity to elicit information to support
cause challenges,19 to permit the intelligent
exercise of peremptory strikes,20 and to
develop constitutional challenges to
peremptory strikes and waivers of peremptory strikes.21

Voir Dire To Support
Cause Challenges
Jurors swear or affirm that they will render
a verdict “according to the law and the evidence.”22 Arizona Rule of Civil Procedure
47(c) sets forth six grounds for challenging
prospective jurors for cause.
Information to support certain of the
challenges may be obtained in a minimal
amount of time by questioning the entire
panel. The following types of jurors can be
questioned as a group:
• Jurors who lack the qualifications prescribed by statute
• Jurors who have certain specified relationships with a party
• Jurors who were jurors or witnesses in
a previous trial between the same parties in the same action.23
Other biases, however, are not so easy
to uncover. The following types of bias

often require individualized voir dire:
• Jurors who have formed or expressed
an unqualified opinion or belief as to
the merits of the action or whose state
of mind precludes them from rendering a just verdict
• Jurors whose state of mind evinces
enmity or bias for or against either
party24
• Jurors who are disqualified under
A.R.S. § 21-21125
Many prospective jurors will not volunteer that they are biased or that they will be
unfair and partial. Many simply do not view
themselves that way. The procedure used
during voir dire thus “must provide a reasonable assurance for the discovery of prejudice,” and “must not be so general that it
does not adequately probe the possibility of
prejudice.”26
Although the scope and extent of voir
dire is left to the trial judge’s discretion,27
attorneys must be permitted to inquire
whether a prospective juror’s attitudes
would prevent him or her from making an
impartial decision.28 Jurors with fixed and
settled opinions on an issue in the case
should be disqualified.29
Counsel must be given sufficient time
to examine prospective jurors on any subject that gives rise to “a possibility of
bias.”30 That includes all relevant, case-specific issues that will be considered at trial.31
For instance, where a defendant in a murder prosecution had once been in a psychiatric institution, the trial court was
required to give counsel “considerable latitude” to ask prospective jurors about their
medical histories and general backgrounds.32 Counsel also has the right to
inquire into whether prospective jurors
have any interest in the case that would
influence their verdict,33 to ask about religious beliefs34 and racial or religious prejudices35 when relevant to the issues in the
case, and to inquire whether jurors are predisposed to favor the testimony of one witness over another.36 Accordingly, “it is
rarely, if ever, that the allowance of a question [on voir dire] is reversible error,
though the refusal to permit one to be
asked may sometimes be.”37
Of course, there are many other issues
that are appropriate subjects for voir dire in
a medical negligence trial. Two of the more
important ones are burden of proof and
tort reform.
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Voir Dire on the
Burden of Proof
One issue that goes to the heart
of every trial is the burden of proof. During
voir dire, counsel may inquire concerning
the different burdens of proof in civil and
criminal cases.38 It is critical to determine
whether prospective jurors will follow the
court’s instruction on burden of proof or
will apply their own impermissible standard
to plaintiff’s claim.
Some jurors will reject the court’s
instruction and hold plaintiff to a higher
burden of proof. This was demonstrated
during voir dire in a medical negligence
claim tried in Maricopa County Superior
Court. After plaintiff’s counsel explained
the difference between the burdens of proof
in civil and criminal cases, the following
exchanges occurred:
PLAINTIFF’S COUNSEL: [D]oes anyone feel you cannot find in favor of the
plaintiff unless you are absolutely certain that the defendant committed malpractice. [Juror No. 1], what do you
think?
JUROR NO. 1: I have to be certain.
COUNSEL: You would have to be
absolutely certain?
JUROR NO. 1: Yes.
COUNSEL: Even if the judge instructed
you that the law does not require you
to be absolutely certain, [and that] you
only have to think it is more likely than
not that the defendant was negligent?
Would you still require, in your own
mind, absolute certainty?
JUROR NO. 1: I think so. My own conscience wouldn’t let me do otherwise.
COUNSEL: Regardless of what the judge
told you?
JUROR NO. 1: Yes.
THE COURT: Even if [defense counsel]
said you don’t have to be absolutely
certain … you would still want absolute
certainty?
JUROR NO. 1: Yes.
COUNSEL: [to Juror No. 4] Would you
follow the judge’s instructions, [that]
you don’t have to be absolutely certain?
...
JUROR NO. 4: I think it would be kind
of hard. I would have to really think
about it.
COUNSEL: You are not certain? This is a
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very important point in this case. Do
you feel sitting here today that you
might require the plaintiff to prove
more to you than what the law
requires us to prove?
JUROR NO. 4: Yes, sir.

Parties should not
have to present their
case to biased jurors
who remain on the
jury only because
their biases are
undisclosed due to
arbitrary time limitations on attorney
voir dire.

...
COUNSEL: So you would feel, then, if I
understand you, that you would not
follow the judge’s instructions that
[plaintiff] only has to prove [his claim]
more likely than not. You would want
absolute certainty?
JUROR NO. 4: Yes, sir.
COUNSEL: What do you think, [Juror
No. 3]?
JUROR NO. 3: I would have to be certain.
COUNSEL: Absolutely certain?
JUROR NO. 3: Yes.
COUNSEL: You would not follow the
judge’s instruction in that regard concerning the burden of proof?
JUROR NO. 3: Pardon? Probably not.
COUNSEL: … We know this is not a
criminal case and nobody is going to
jail for what happened here, no matter
what the result is. In the context of a
civil case, you would still want absolute
certainty?
JUROR NO. 3: Yes, sir.

JUROR NO. 9: Uh-huh.
COUNSEL: You would hold us to a criminal standard of proof in this case?
JUROR NO. 9: Yes, because I think you
have somebody’s livelihood at stake and
I don’t think [that] money should be
awarded unless he truly is found [to be]
at fault.
...

...
THE COURT: [S]uppose … you [think]
the plaintiffs have not proved their case
to eliminate all doubt. There is still
some doubt in [your] mind, but … it
was just more likely than not that [the
doctor] was negligent. You would agree
that it was more likely than not, but yet
you still had doubt about it. That is,
you had a reasonable doubt. What
would you do then? Would you urge
the jury to vote or return a verdict in
favor of the plaintiffs or urge the jury
to return a verdict in favor of the defendant?
JUROR NO. 5: In favor of the defendant.
THE COURT: Okay.
COUNSEL: Anybody else feel that they
could never find the defendant to be
negligent unless the plaintiff proved
beyond a reasonable doubt that he was
negligent?

COUNSEL: Okay. Would you then reject
the judge’s instructions and refuse to
follow his instructions on the burden of
proof in this case?
JUROR NO. 9: In my own mind, I would
have to be absolutely certain that he
was at fault.
COUNSEL: Okay. But understand the
reason I am asking this …
JUROR NO. 9: Yes, I would go against
the judge.
COUNSEL: Okay. You would not follow
the judge’s instructions?
JUROR NO. 9: Correct.39
Five prospective jurors revealed that they
would “go against the judge” by not following the law on burden of proof. They
simply could not find a physician at fault
unless they were “absolutely certain,” “convinced beyond a reasonable doubt,” or sure
“beyond a shadow of a doubt.” For these

w w w . m y a z b a r. o r g

Attorney Voir Dire and Arbitrary Limits

jurors, nothing short of an
admission of fault by the defendant or the defense expert would support a
plaintiff’s verdict. Testimony by a qualified
defense expert that the defendant complied
with the standard of care or did not cause
plaintiff’s injury would “justify” a defense
verdict. Of course, that is an insurmountable burden for the plaintiff.
Nonetheless, these jurors would insist
that they are fair and impartial; plaintiff just
did not prove her case under their onerous
and improper standard. These biases were
revealed only because the trial judge permitted plaintiff’s counsel to thoroughly
examine prospective jurors without being
limited by artificial and arbitrary time limitations.40

Voir Dire on
“Tort Reform” Issues
Counsel requires sufficient time to question
prospective jurors on whether they have definite, fixed opinions and biases against personal injury cases41 or personal injury
claimants,42 and whether they will follow the
law and the judge’s instructions43 on damages. A prospective juror who insists on
applying a “cap” on non-economic damages
regardless of the evidence would disregard
the court’s instruction to “decide the full
amount of money that will reasonably and
fairly compensate” plaintiff for his damages.44 Such a juror would improperly
impose his view of what the law should be
by applying an artificial limit on damages,
which could never be exceeded regardless of
the evidence.
Courts permit voir dire on this issue. For
example, in Geehan v. Monahan,45 the court
held that it was permissible for plaintiff’s
counsel to ask whether prospective jurors
“have any hesitancy of returning a verdict
commensurate with the injuries you find
[plaintiff] has, even though it might run
many thousands of dollars.” Similarly, in
Atlantic Zayre, Inc. v. Meeks,46 plaintiff’s
counsel asked prospective jurors whether
they would hesitate to award as much as
$600,000 for personal injuries if warranted
by the evidence. The court approved that
inquiry because it “sought to probe the
jurors’ minds for prejudice.” In Scully v. Otis
Elevator Co.,47 plaintiff’s counsel inquired
during voir dire whether $600,000 was a
figure the prospective jurors “could not possibly consider under any circumstances,”
18
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whether that amount “scared” them, and
whether a verdict of that amount would be
“too much money for anybody.” The court
held those inquiries were permissible
because they were “designed to expose any
latent prejudice against large verdicts.” And
in Kinsey v. Kolber, the court held it was
proper for plaintiff’s counsel to ask during
voir dire if “a figure in excess of
$2,000,000 as a damage request, would …
make you feel you couldn’t partake as a
juror in that kind of a verdict—if it were
justifiable under the law?”48
This is no mere theoretical concern. For
many years the insurance industry, the
medical profession, and politicians have
engaged in a concerted effort designed to
influence public opinion on personal injury
cases in general, and medical negligence
cases in particular.49 The public has been
bombarded with advertising campaigns
and political speeches trumpeting “caps” as
the panacea for “runaway” jury verdicts
and problems with the health care system.
For example, President Bush urged
“medical liability reform” in his last four
State of the Union addresses. In 2003, he
told the nation that in order “to improve
our health care system we must address one
of the prime causes of higher cost, the constant threat that physicians and hospitals
will be unfairly sued. Because of excessive
litigation, everybody pays more for health
care, and many parts of America are losing
fine doctors.” The next year he spoke
about “wasteful and frivolous medical lawsuits.” In 2005, the president promised
that “reform” would “reduce health care
costs and make sure patients have the doctors and care they need.” This year, he
informed the public that “lawsuits are driving many good doctors out of practice—
leaving women in nearly 1,500 American
counties without a single OB/GYN.”
Senator Jon Kyl’s office distributes publications that discuss the “medical liability
crisis,” “runaway lawsuits,” and the “need”
for “reforms” such as “caps” on non-economic damages in medical negligence
cases.50 For years, numerous articles promoting “tort reform” have appeared in the
New York Times,51 Time,52 Newsweek53 and
the Arizona Republic.54 The American
Medical Association distributes similar
information throughout the nation.55 This
prompted one court to comment:
In tort cases, and more particularly in

medical malpractice cases, we cannot
ignore the reality that potential jurors
may have developed tort-reform biases
as a result of an overall exposure to such
propaganda. Reason suggests that exposure to tort-reform propaganda may
foster a subconscious bias with certain
prospective jurors … .
In light of the pervasive dissemination of tort-reform information, and the
corresponding potential for general
exposure to such information by potential jurors, a plaintiff is entitled to know
which potential jurors, if any, have been
so exposed. Plaintiff is entitled to such
information … for the purpose of showing potential prejudice.56
Counsel must be given sufficient time
to examine prospective jurors in medical
negligence cases about their knowledge of
advertisements and publicity referring to
the jury system, the “lawsuit crisis” and the
alleged exodus of physicians from the practice of medicine. Plaintiff’s counsel has the
right and need to know juror attitudes on
these subjects to determine whether they
will be biased against the plaintiff.57 The
trial court’s refusal to permit plaintiff’s
counsel to refer to the alleged “medical
malpractice crisis” and delve into these
areas during voir dire deprives the plaintiff
of the right to trial by a fair and impartial
jury.58
General questions such as “Can you be
fair?” are no substitute for focused, individualized voir dire on these issues. That
became apparent during voir dire in another recent medical negligence trial.59 Juror
No. 8, an emergency room technician, stated that she could be a fair and impartial
juror. Although she worked with physicians
whom she considered friends, and talked to
them about “frivolous” lawsuits and
patients who threatened “inappropriate”
lawsuits, she insisted that she would not
give the defendant physician the benefit of
the doubt and that she would decide the
case on the evidence. She denied that she
would limit plaintiff’s damages to avoid
having to “answer for it at the hospital”
and claimed she was not biased against
medical negligence claimants. She even
viewed jury service as a “learning opportunity.”
The questioning moved on to other
prospective jurors, who were asked
w w w . m y a z b a r. o r g
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whether they were personally
affected by verdicts in medical
malpractice cases and, if so,
whether that would cause them to minimize
the verdict. Juror No. 1 opined that malpractice awards caused higher malpractice
premiums, the cost of which was passed on
to patients.
COUNSEL: Well, does that make it more
difficult for you to sit on this case?
JUROR NO. 1: I guess, as I ponder it further, it probably does bias me a little bit
more.
COUNSEL: It would bias you in favor of
the defendant in this particular case?

pain and suffering, and sorrow and that
type of thing—
JUROR NO. 5: Should be capped … .
COUNSEL: Knowing that … this case is
about intangible damages—grief, pain,
suffering, those types of things—you
have a limit as to how high you would
go, regardless of what the evidence is?
JUROR NO. 5: I personally would.
Another prospective juror asserted that
obstetricians and other specialists have had
to leave their practices due to the impact of
malpractice verdicts on the cost of insurance.
The discussion then returned to Juror No.
8, the emergency room technician, who
declared:

...
JUROR NO. 1: … yes, I would have to say
that would be that.
Juror No. 5 revealed that he likewise
believed “high jury verdicts reflect upon the
cost to patients for medical attention and
care.” In his view, “Limitations on pain and
suffering [awards] would be appropriate.”
COUNSEL: I want to understand what
you’re saying. Intangible damages, like

JUROR NO. 8: … what I get paid is not
very much. Because my hospital, when
there’s a lot of lawsuits with high
amounts, they have to budget a certain
amount aside for insurance claims and
medical malpractice, and so it directly
affects what I get paid.
COUNSEL: You said it directly affects how
you get paid. So you would have a direct
interest in hoping that malpractice verdicts are kept relatively low; wouldn’t you
agree with that?

JUROR NO. 8: Yes.
It was only after Juror No. 8 was examined at length by plaintiff’s counsel and had
the opportunity to listen to the responses of
other panel members that she finally
revealed her belief that she was financially
affected by medical negligence verdicts. The
court properly dismissed Juror No. 8 and
the others for cause.

Voir Dire for
Peremptory Challenges
Each side in a civil action is entitled to four
peremptory challenges.60 Voir dire enables
attorneys to ascertain facts about individual
jurors that may serve as a reason for peremptory challenges.61
Peremptory challenges are made when an
attorney “has some reason to believe a juror
may be less desirable than other jurors who
may be called.”62 Because peremptory challenges are viewed as another means to assure
selection of a qualified and unbiased jury,63
the trial court must allow voir dire to be
broad enough so that the parties’ right of
peremptory challenge is meaningful.64
In any particular case, juror attitudes on
issues such as plaintiff’s psychiatric history,
criminal background, marital history, obesity,
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